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CRIMINAL PROCEDURE BILL 2004 
Second Reading 

Resumed from 27 October. 

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [3.44 pm]:  I thank Hon Giz 
Watson and Hon Peter Foss for their contributions to the second reading debate.  Both Hon Peter Foss and Hon 
Giz Watson raised the issue of consultation with the Law Society of WA.  I am advised that there has been 
extensive and ongoing consultation with the Law Society on this Bill and other Bills.  In December 2003 an 
advisory committee was established on which the Law Society had representatives and played a significant role.  
I have been advised that some communication has been made to honourable members to the effect that there has 
been consultation with the Law Society, and I regret that there was some misunderstanding in that regard. 

Hon Peter Foss raised a concern about clause 13 on which the Government has decided to act, and I trust that 
issue will be addressed when we move into committee. 

A concern was raised by Hon Peter Foss about the abolition of private prosecutions.  That is an area in which the 
Government’s view differs from the honourable member’s.  I note that he has foreshadowed further discussion 
on that issue in committee.  A question was raised about where the penalty is for issuing a prosecution notice.  I 
do not want to enter into debate on the next order of the day, Mr President, but I say in passing that the answer to 
that question is in clause 28 of the next Bill.   

Hon Peter Foss expressed concern about the practical problems associated with the police fixing a date on a 
summons without the court being aware of it or that the date might be inconvenient to the court. 
Hon Peter Foss:  Or it looks bad. 
Hon NICK GRIFFITHS:  How people deal with perception is something on which they can have literally 
different views, but I suggest the wording of clause 30 deals with the issue in an appropriate way. 
The honourable member raised a concern about clause 35, which deals with disclosure in the Court of Petty 
Sessions.  The only additional material that must be disclosed under clause 35 is an approved notice of a criminal 
record.  Currently the police generally supply a copy of an accused’s record on request; therefore, the proposal in 
this clause is considered to be in the nature of setting out the existing practice.  The advisory committee and the 
police were extensively consulted on this issue and no concerns have been raised.  Further, the Law Reform 
Commission recommended the extension of the disclosure obligation to beyond indictable offences. 
Hon Peter Foss raised the issue of trial by judge alone.  He made the point that the consent of the accused should 
be required.  The Government has reflected on that point and agrees with the proposition advanced, and I trust 
the matter will be fixed up when we move to the next stage of the Bill, subject to the House agreeing to the 
second reading. 
I trust that the points raised by each honourable member have been suitably considered and I look forward to 
those concerns that they quite appropriately raised being addressed shortly.   

Question put and passed. 
Bill read a second time.   

Committee 

The Chairman of Committees (Hon George Cash) in the Chair; Hon Nick Griffiths (Minister for Housing and 
Works) in charge of the Bill. 
Clause 1:  Short title - 
Hon PETER FOSS:  First, I express my gratitude to the Attorney General for making available to brief us Ms 
Gail Archer, who was very helpful indeed.  She was also very persuasive, might I say, in a very open way.  If the 
Attorney General ever needs an advocate to get his legislation passed, I recommend that he use her.  She totally 
disarmed Hon Giz Watson and me in terms of our agreeing to what she suggested.  That is a good idea.  The 
Attorney General is starting to understand the benefits of a review by the upper House, and to respect the way in 
which this House likes to scrutinise legislation properly, even if we agree with the sentiments of it.  That is 
something that might not be understood in the other place; that is, that this House takes a conscientious attitude 
towards legislation, particularly this important legislation that we hope will stand for many years and make the 
life of not only the practitioners in the courts but also the people coming before the courts considerably easier.  If 
that legislation has proper scrutiny and the proper support of everybody, and we all contend that it has had been 
considered with the rigour that it should, I think it will be better legislation.   
I still maintain my view that this sort of legislation should go to the Standing Committee on Legislation as a 
matter of course; not because it has been delayed, but to make it longer lasting.  I am not aware of any other 
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process that subjects legislation to the same proper public scrutiny and examination as does the Standing 
Committee on Legislation.  I urge anybody who puts forward this type of legislation in future - if there is any left 
to put forward - to submit it to the Standing Committee on Legislation in good time so that it can, at the 
appropriate tempo, give consideration to it.  I must confess that nearly everything we have looked at this year, 
and even over the past four years, has been considered at high speed; therefore, and not necessarily as a result of 
that, that legislation has not been as good as it could have been.  However, I think we have always done good 
work and a nice job. 
I commend that course in future, and I certainly commend the Attorney General for trying to deal with the non-
government parties to see if we can arrive at a sensible agreement prior to having the legislation argued out in 
this House.   
Hon GIZ WATSON:  I raised some concerns about this Bill with regard to consultation.  However, I need to 
clarify that there might have been some confusion about the point that I think was taken up by Hon Peter Foss.  I 
certainly acknowledge that the Law Society of WA has had ongoing involvement in the formulation of these 
Bills, and perhaps the House was given the impression that that was not the case.  However, the point I was 
making, perhaps not very clearly, was about the final agreement to the legislation.  The time provided by the 
adjournment of the Committee of the Whole to make that final inquiry has been useful.  It allowed me the 
opportunity to speak with both the Law Society of Western Australia and the Criminal Lawyers Association, 
particularly about clause 118, with which we will deal in detail shortly.  I also wanted to put on record that the 
provisions in clause 118 are what forced me to seek a little more time.  We have been dealing with a lot of this 
sort of legislation.  As I indicated during the second reading debate, criminal procedure legislation is important.  
On behalf of the Greens (WA) I wanted to be assured that everyone who has been significantly involved in the 
drafting of this legislation is happy with the final result.  I thank the Government for allowing the Chamber that 
intervening couple of weeks.  I thank also the Attorney General for accommodating the concerns of Hon Peter 
Foss and me.  Both the Law Society and the Criminal Lawyers Association will find considerable comfort in the 
fact that clause 118 is to be amended.  

Clause put and passed. 

Clause 2:  Commencement - 
Hon PETER FOSS:  I can understand why the Act needs to come into operation on a day fixed by proclamation, 
but I am not sure why subclause (2) exists.  It states - 

Different days may be fixed under subsection (1) for different provisions. 

Can I have some idea why that is necessary and why it might not be dangerous to proclaim it in stages? 

Hon NICK GRIFFITHS:  That is a reasonable and proper question.  Firstly, the answer concerns the timing of 
the legislative program and the number of Bills being passed by Parliament.  It was not known at that time and is 
probably still not known when all those matters will be completed.  Secondly, the wording of subclause (2) is 
common practice in drafting legislation these days in case something unforeseen happens.  Other than those 
reasons I cannot think of any reason subclause (2) exists.  

Hon PETER FOSS:  I accept what the minister said but I am not sure I accept his rationale.  I have always been 
somewhat concerned that if legislation is proclaimed in stages, the final version will be different from what was 
originally intended.  I am reasonably keen to know what will be proclaimed at a different time.  If a good reason 
cannot be given for proclaiming it in stages, we would be better off without such a provision in the Bill.   

Hon Nick Griffiths:  I am quite happy to move to delete lines 6 and 7.  

Hon PETER FOSS:  If the minister does not do that, I will.  It is a matter of who moves to delete them first. 

Hon Nick Griffiths:  You can; it doesn’t matter.  

Hon PETER FOSS:  I move - 

Page 2, lines 6 and 7 - To delete the lines.   

Amendment put and passed.  

Clause, as amended, put and passed.  

Clause 3:  Interpretation -  
Hon PETER FOSS:  I draw the minister’s attention to the definition “witness undertaking”.  Schedule 4 provides 
more detail about witness undertakings.  I suspect that this represents the loss of a very interesting word in the 
legal language, “recognisance”.  Am I correct in saying that we no longer have recognisances, but witness 
undertakings, the effect of which is much the same?   
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Hon NICK GRIFFITHS:  The honourable member is correct.  I share his lament.   

Clause put and passed. 

Clause 4 put and passed.  

Clause 5:  Prescribed offences and modified penalties for them -  

Hon PETER FOSS:  I raise this issue because in the past it has always been a matter that Parliament has 
jealously guarded.  Whether it should continue to do so, I do not know.  I have always used the analogy that 
when cars and trains were first invented, someone used to walk in front of them with a red flag just in case 
people were surprised by the speed of a vehicle coming down the road or a train travelling along the track.  It 
could be that Parliament’s caution of allowing matters to be dealt with by way of modified penalties was a 
similar form of caution, because we were not too sure how penalties would be applied without people going 
anywhere near a court.  This provision has been around sufficiently long enough to be acceptable.  Not all too 
long ago, each Act had to have written into it that modified penalties could be applied.  What is more, each Act 
had its own specific procedure for serving infringement notices.  It was a fairly complex sort of thing.  
Parliament gradually allowed the introduction of modified penalties.  Clause 5(1) reads -  

Regulations made under a prescribed Act may prescribe an offence under the prescribed Act, or under 
any regulations made under the prescribed Act, to be an offence for which an infringement notice may 
be issued under this Part. 

By virtue of clause 5(1), it will not matter what the Act is; any penalty contained in an Act will be able to be 
applied by way of an infringement notice.  Accepting the general process, does that include the Criminal Code?  
Does it include a criminal matter?  Does it allow for an infringement notice to be given for murder, for instance?  
That is an extraordinary case, but I am not too keen on having infringement notices served in cases of home 
burglary or rape.  We can go down the line.  I would not have thought that it should be done for anything other 
than a simple offence.  I am not even sure that I want simple offences under the Criminal Code dealt with by way 
of infringement notices.  Will the minister explain what this provision is intended to embrace?  I admit that 
Parliament has the opportunity to disallow a regulation.  However, there is a difference between disallowing 
regulations and setting the parameters by which regulations can be made.  Although I accept the change in 
principle - I am drawing members’ attention to it because they should agree with it consciously - is it right that it 
should extend to the Criminal Code or to indictable offences?  My answer is: no, I do not think so.  If a matter is 
in the Criminal Code, it should be dealt with by a court.  Certainly, if it is an indictable offence and mainly in the 
Criminal Code, the opportunity for prescribed penalties should not exist.   

Hon NICK GRIFFITHS:  I have listened to the honourable member’s observations.  Clause 5, and other clauses 
that follow on from it, will need further consideration.   

Further consideration of the clause postponed until after consideration of clause 186, on motion by Hon 
Nick Griffiths (Minister for Housing and Works). 

[See page 8175.] 

Consideration of clauses 6 to 17 postponed until after consideration of clause 186, on motion by Hon Nick 
Griffiths (Minister for Housing and Works). 

[See page 8175.] 

Clauses 18 and 19 put and passed.   

Clause 20:  Who may commence a prosecution -  
Hon PETER FOSS:  I move - 

Page 18, line 17 - To delete “only” 

We have discussed these matters, and I still have concerns about them.  I do not think that private prosecutions 
should be encouraged.  I will go further and say that obstacles should be put in the way of vexatious people.  
However, we now have appropriate legislation regarding vexatious litigants.  I agree that the old legislation 
relating to vexatious litigants was totally inadequate.  It was almost impossible for somebody to be declared a 
vexatious litigant.  However, I am concerned on behalf of private citizens who get on the wrong side of either the 
Director of Public Prosecutions or the police or cannot persuade the DPP to act on a matter.  Although the DPP 
is an independent officer, he is still a member of the bureaucracy and acts in the capacity of the Crown.  There 
have been occasions in which a DPP has had an interest in a case.  I refer to a case in the United Kingdom in 
which a man constantly complained about people having been wrongfully convicted but he could not get the 
police to act.  In fact, it was a conspiracy.  It was a case similar to that of the Birmingham six.  In this case, the 
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man could not get the crown prosecutor or the DPP to act because they had an interest in the matter.  Whatever 
people might like to say about the independence of the DPP, the DPP has a vested interest in the job being done 
properly.  The only way the case to which I referred could progress was to prosecute the policemen involved for 
conspiracy to defeat the course of justice.  During the course of that prosecution witnesses gave evidence and the 
evidence came out.   

I remember another case against the Metropolitan Police Service in London in which the policemen were 
regularly not enforcing the prostitution law.  The police had a policy of tolerance similar to that in Western 
Australia.  The person making the complaint either wanted the police to enforce the law or to have the law 
amended.  He could not get them to do either, because the police were the only ones who had an interest in it.  
He again forced it by way of private prosecution.  It may involve only one case every 10 or 20 years, but it is a 
very important safety valve on the right of the private citizen to say that something is wrong and that he has tried 
to get everybody to help him but they will not.  Clause 20 defines “authorised person” and then states in 
subclause (2) - 

If another written law limits who may commence a prosecution for an offence, a prosecution for the 
offence may only be commenced in accordance with that law. 

That is the current law.  There are some instances of that.  Perjury is a classic example.  Some proceedings under 
the interception Acts also involve that.  Subclause (3) states - 

Subject to subsection (2), a prosecution for an offence may only be commenced by - 

(a) one of the following acting in the course of his or her duties - 

(i) an authorised person in relation to the offence; 

(ii) a person referred to in section 80(2)(a) to (e); 

(iii) a police officer;  

or 

(b) a person who, acting in accordance with the terms of an appointment made under section 182, 
may prosecute the offence. 

That means that all private prosecutions will be abolished.  That is further enforced by subclause (5), which 
states -  

A person acting in his or her private capacity cannot commence a prosecution, unless another written 
law expressly provides otherwise. 

Rather than a general provision, there must be an express provision that allows a private person to bring a 
prosecution.  Some cases allow that.  However, the general rule has been that unless the law provides otherwise, 
a private person may commence a prosecution.  There are still some insuperable difficulties, because a person 
cannot commence a prosecution for an indictable offence.  There is only one way that a prosecution for an 
indictable offence can be commenced; that is, upon indictment.  The indictment has always been the prerogative 
of the Crown; in fact, of the Attorney General.  That authority has been spread around, and this legislation 
continues that.  However, the reality has been that it is the right of the Crown to bring somebody for trial upon 
indictment.  The right to get ordinary prosecutions into court has been general.  There is a problem.  A 
prosecution can be brought for a summary offence, which can be taken all the way through to a decision.  It is 
probably not possible now - it is hard to see how it could be, in view of what we have done with committal 
proceedings - to commence prosecution of an indictable offence by way of summons.  I suspect that it could not 
be commenced in that way, because the Bill contains provisions that deal with summary prosecutions and with 
prosecutions on indictment.  They will now be two totally different systems.  Previously, it was the same system 
up until the time of a committal.  It is an important personal right and a safety valve in our society for a person to 
be able to commence a private prosecution unless an Act states that he cannot do so.  My amendments seek to do 
that.   

These are my amendments, whereas the other amendments that we have discussed were rewritten by the 
Government and put back on the notice paper.  Those amendments have the gold seal of approval of 
parliamentary counsel, whereas this one has not received the gold seal of approval of parliamentary counsel.  I 
always thought that it might be better for parliamentary counsel to at least write the amendments and give them 
to me to move in my name, because we would then not have to argue about their wording.  I always much prefer 
to put forward amendments that are worded in a way that is acceptable to the Government, if it will have to put 
up with them.   

I ask the Government to think about this matter, because it seems to involve a matter of bureaucratic 
convenience rather than a legal principle.  I do not think we should amend legal principle merely for bureaucratic 
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convenience.  That does not seem to be sensible.  I fully understand how convenient it must be to not have to 
deal with private prosecutions, and I fully understand that some people are pains in the backside and abuse the 
process.  However, we cannot get out of that by stopping it altogether.  The way to do it is to use the other 
process.  There is now a perfectly adequate process for dealing with vexatious litigants.  I hope that we can now 
do that.  I ask the House to support this amendment.  

The CHAIRMAN:  The amendments must be moved one at a time because they have different impacts.   

Hon NICK GRIFFITHS:  I note your comments, Mr Chairman, about the words having different impacts, but 
Hon Peter Foss has spoken to the general effect.  This amendment and those foreshadowed to be moved will 
seek to amend the Bill to permit private prosecutions.  That is what the words are all about.  That is a proposition 
to which the Government is opposed as a matter of policy.  It considers private prosecutions to be a leftover from 
the past.  We now have a number of prosecuting authorities that operate for the most part in an independent way, 
such as the State Solicitor, the Director of Public Prosecutions and the Attorney General, to name just three, but 
there are others.  In the context of our society now, compared with the society we had when private prosecutions 
were more common, I am advised and I understand that these days private citizens who seek to bring private 
prosecutions, when it is really an issue for the whole of the community - they are very rare - tend to do so with a 
view that is not consistent with the public interest as such but has more to do with a vendetta.  That is not to say 
that there may not be some cases in which a prosecution may have to be brought.  As a matter of policy, it is 
considered to be inappropriate.  

Hon Peter Foss interjected.  

Hon NICK GRIFFITHS:  Rather than proceed down that path, if people were so persuasive as to get the leave of 
the Attorney General of the day, I suspect that their powers of persuasion would be equal to the task of 
persuading the Attorney General -  

Hon Peter Foss:  No, it would be a different test.   

Hon NICK GRIFFITHS:  I suggest that their powers of persuasion would be equal to the task of persuading the 
Attorney General or some other public officer to take up the matter.  The honourable member is looking at a 
theoretical case that may exist at some stage in the future.  I return to the policy position that the Government has 
taken.  Private prosecutions should be a thing of the past.  They lend themselves to vendetta-type behaviour.  The 
honourable member is well acquainted with how our society operates.  If the authorities did not carry out their 
duty in prosecuting in this day and age, there would be such an outcry that they would be embarrassed not to do 
so, and in due course we would find that the matter would be rectified.   

Hon PETER FOSS:  I am afraid that my experience with, for instance, the police does not match that of the 
minister.  A lot of people complain about the failure of authorities to prosecute.  I am sure that the minister has 
had a number of those complaints in his electorate.  Those people are not motivated by malice and it is not a 
vendetta; they are motivated by a sense of injury that they cannot get addressed.  I do not know whether the 
minister saw the gentleman who was standing outside the Parliament in Kalgoorlie.  He complained that one of 
the departments was not dealing with the question of prosecuting some people who had been in the scoop to top 
off a goldfield.  He also complained that the gold-stealing police had not done anything, and it appeared that they 
had not.  There may be reasons for that.  Of course, he was not prepared to bring a private prosecution because of 
the cost implications.  However, had he had the capacity to do so, it would have been an ideal case for him to 
bring a prosecution to test the very point that he could not get those other people to do.   

I believe that there would even be a difference if we made it with the consent of the Attorney General.  When I 
was Attorney General, I think I was asked to give only one fiat, and it was not in a criminal matter because fiats 
are not needed in criminal matters.  However, I gave a fiat, not because I particularly wanted to bring the case, 
but because I could not see why I should stop the person from bringing the case.  It is a very different decision to 
be made when one says, “Well, if you want to go ahead with it, I’m satisfied that it is not malicious or a 
vendetta; it is a genuinely held position.”  However, I can also understand why the police or the Director of 
Public Prosecutions would not want to take the case.   

To suggest that the DPP, the Solicitor General and the State Solicitor will act when the police do not is 
somewhat disingenuous.  Does the minister really think that he will interest those high officers of state in 
bringing a prosecution when he cannot get the police to do it?  I do not think it will happen.  He would be lucky 
to get past the front door.  Without reflecting on the current Attorney General, I have known a lot of people who 
have not even been able to get an appointment to discuss matters that they would like to discuss.  Therefore, the 
minister would not even get to first base.  Can we really believe that the State Solicitor would make 
appointments to see members of the public?  I admit that the new State Solicitor would probably be more 
amenable to that than was the old Crown Solicitor, but I still cannot see him, especially as he is a commercial 
lawyer, spending too much of his time dealing with possible prosecutions.  Again, the DPP has made it quite 
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clear that he will not get involved in too many prosecutions.  Of course, when he gets the resources, he might get 
involved in more summary prosecutions.  However, he does not have the resources now to get involved in 
summary prosecutions.  If the minister thinks he will get the time with him to persuade him, he will be doing 
pretty well.   
The only reason I suggested that the Government might be more amenable to having it with the consent of the 
Attorney General is that at least it puts a brake on malicious prosecutions.  All the Attorney General would have 
to do would be to get a recommendation saying that really the test is whether or not it is malicious; if it is not 
malicious, he should let the people bring it.  It would then be their own hazard, because they must pay the costs 
if they lose.  It would be some sort of brake on the things that the minister is concerned about, and at the same 
time it would give an opportunity for the type of thing that I would like to see occur when there is a real interest 
in bringing the prosecution.  If the minister does not believe me in terms of the DPP having an interest in a 
result, he should consider the Mickelberg case.  It was quite clear that there was some reluctance by the DPP to 
act in that case, because the Mickelbergs were intimately involved in the case for years.  People get wound up in 
these cases.  The Mallard appeal is another classic example.  I believe it is hugely hypothetical to expect the DPP 
under those circumstances to welcome the opportunity to prosecute the police witnesses in the cases they had 
been conducting. 

I suggest there is a remedy for this.  I would prefer the wording in the terms I have moved.  However, before the 
vote is put on this amendment, I point out that if the Government were to accept the proposal, the word “only” 
could be left in there.  In my second amendment, we could add “with the consent of the Attorney General” 
before “any other person”.  That is not my preferred position.  However, I prefer an accommodated position, and 
if we could get to an accommodated position, it would at least give us a bit of both worlds.  There would be the 
ability to stop that, and at the same time there would be that theoretical private right to right wrongs when a 
person cannot get anybody else to do it on his behalf.   
Hon GIZ WATSON:  I have listened carefully to both sides of this argument and I sympathise with Hon Peter 
Foss’s position in relation to this matter, bearing in mind that there are other mechanisms to deal with vexatious 
litigants.  The debate about the independence of the Director of Public Prosecutions and whether we can rely 
entirely on the DPP to act independently was rather blown out of the water by the picture that appeared in The 
West Australian of the DPP on the back of a motorbike with the Attorney General.  I will leave it at that. 

Hon NICK GRIFFITHS:  The DPP has a role, as has the Attorney General, the State Solicitor and the Solicitor 
General.  Private prosecutions have no place in twenty-first century Western Australia; they permit one person 
who has not been appointed to engage in a criminal action against another person in the State.  That is considered 
to be inappropriate.  This Bill is about criminal procedures; who can do it and under what circumstances.  
Enabling just anybody to carry that out would make the operations of this area of the law problematic.   

Amendment put and a division taken with the following result - 

Ayes (18) 

Hon Alan Cadby Hon Peter Foss Hon Dee Margetts Hon Christine Sharp 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Giz Watson 
Hon Robin Chapple Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Barry House Hon Barbara Scott  
Hon John Fischer Hon Robyn McSweeney Hon Jim Scott  
 

Noes (9) 

Hon Kim Chance Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Nick Griffiths Hon Ken Travers  
Hon Adele Farina Hon Louise Pratt 

            

Pairs 

 Hon Derrick Tomlinson Hon Jon Ford 
 Hon Bill Stretch Hon Kevin Leahy 
 Hon Murray Criddle Hon Sue Ellery 
Amendment thus passed. 
Debate interrupted, pursuant to sessional orders. 

[Continued on page 8166.] 



Extract from Hansard 
[COUNCIL - Tuesday, 16 November 2004] 

 p8150b-8156a 
Hon Nick Griffiths; Hon Peter Foss; Hon Giz Watson; Chairman 

 [7] 

 


